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Seventh Edition  

CHAPTER 30 

Bailment Basics and Documents of Title 

INTRODUCTION TO DOCUMENTS OF TITLE 

In all that’s gone before you have been advised to skip over the various references 
running throughout Article 2 to documents or documents of title. We are now ready to 
confront these terms head on. A document of title, or at least what now must be referred 
to as a tangible document of title, under the Code is, to be sure, a “document” in the 
ordinary sense in which we use the word. It’s a piece of paper with writing all over it. 
Having said that, I should note that in 2003 the ALI and ULA promulgated a revised 
version of Article 7 of the U.C.C., the article with which we’ll be primarily dealing in this 
and the following chapter. The primary reason for the revision was, in the words of the 
Code authorities, “to provide a framework for the further development of electronic 
documents of title and to update the article for modern times in light of state, federal and 
international developments.” That’s right, the possibility of electronic documents of title, 
documents of title that consist of not pieces of paper but electronic files stored (one must 
assume with the strongest of security) as data files on some computer or other are now a 
definite possibility. Revised Article 7 has been adopted by all fifty states and the District 
of Columbia. For our purposes, however, I think it fair to stick with the assumption that 
most documents of title will stay as they have been, actual available-to-the-touch pieces 
of paper, and so I have kept my examples in this and the next chapter limited to situations 
involving tangible documents of title of the conventional sort. 

It will obviously be of help at this point if you have dealt with the concepts of 
negotiability and negotiation in the case of negotiable instruments (notes and drafts) 
under Article 3. If you have studied that area, you should be pretty familiar with what 
qualifies as negotiable documents of title. The primary difference is that collecting on an 
instrument gets you some money, and collecting on a document gets you some particular 
goods held by the bailee. 

But a document of title is not just any old piece of paper which happens to have been 
generated in connection with a commercial transaction. The world, and the commercial 
world especially, is piled high with paper. As defined in § 1-201(b)(16), a document of 
title is a highly specialized affair: 

“Document of title” includes bill of lading, dock warrant, dock receipt, warehouse 
receipt or order for the delivery of goods, and also any other document which in the 
regular course of business or financing is treated as adequately evidencing that the 
person in possession of it is entitled to receive, hold, and dispose of the document and 
the goods it covers. To be a document of title, a document must purport to be issued 
by or addressed to a bailee and purports to cover goods in the bailee’s possession 
which are either identified or are fungible portions of an identified mass. 
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Documents of title—the two most important of which are the bill of lading provided by a 
carrier and the warehouse receipt given by a warehouse company—are papers issued by 
commercial bailees upon their receipt of goods. In this respect they are like the piece of 
paper you get from the dry cleaner or the laundry when you turn over your clothes to 
them for a time. They serve as receipts, as evidence of what goods were handed over, 
when, and where. But true documents of title are much more than this. Typically there is 
language on the document itself that sets forth the terms of the contract of bailment. Bills 
of lading and warehouse receipts don’t look like the slip of paper you get at the dry 
cleaner. They are among the most detailed, and boilerplate-laden, of the various papers 
with which businesspeople deal on a regular day-to-day basis. You have to wonder how 
many people, if any, have ever read through all of the provisions on one of these things. 
Of course, if everyone did read them regularly, commerce as we know it would grind 
pretty much to a halt. (This is not to say that savvy businesspeople don’t know what 
they’re getting into when they deal in standard documents of title, only that the 
standardization resulting either from law or custom is what makes the whole system 
work.) And just to make it more interesting, delivery orders themselves can be either 
negotiable or non-negotiable. 

Beyond its function as a receipt and as the memorial of the bailment contract, a 
document of title can have a third and very significant function. This will be so if and 
only if the document is of a special type, what is referred to as a negotiable document of 
title. When and whether a document is negotiable, and if so what the consequences of this 
will be, become a large part of the story of documentary transactions as that story unfolds 
in this and the following chapter. This is not the place to try a shorthand explanation, 
even if one could be given. In trying to convey the sense if not any of the particulars of 
negotiability of documents of title, writers tend (perfectly understandably in my opinion) 
toward the metaphysical. A negotiable document of title is “a kind of legal substitute for 
the goods themselves,” or “embodies the right to the goods held by the bailee” or is “the 
physical embodiment of the concept of title to the goods.” All very interesting as you will 
see. 

To close this introduction, let me suggest another angle from which you will want to 
view the whole subject of documents of title and documentary transactions. These things 
have a purpose and perform a function. The concept of documents of title was not 
introduced by the U.C.C. nor was it invented the other day just so that we’d have some 
special way to refer to a set of papers. The concepts being explored in what follows have 
grown up over a long period of time in response to the felt needs of the business 
community. They serve as the means of accomplishing certain very important goals 
which otherwise could be attained, if at all, only with much more bother and expense. 
The idea that trading in goods, the buying and selling that goes on every day, can in many 
instances be handled much more efficiently by moving around and dealing with pieces of 
paper (no matter how wordy) which “substitute for” or “embody” the goods themselves 
has a long and noble history. Today as much as at any time in the past, the system works 
and in the vast majority of cases works well and to the benefit of all involved. In that 
small minority of cases where the system breaks down, of course, the law will be 
expected to step in. In this and the chapter that follows we will give due attention to how 
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the law parses out the responsibility when something goes wrong. This should not distract 
us, however, from the main lines of the story that is to emerge: the highly efficient and 
downright clever system that has been devised over time to keep the wheels of commerce 
turning and turning as well as they do. 

MOVING STUFF AROUND 

If any one thing is central to the sale of goods in the minds of the parties, it is that 
ownership of the stuff must actually be passed on from the seller to the buyer. Most often 
(although not always, as we’ll see later in this chapter) this calls for a transfer of 
possession. The stuff has to move from the seller’s possession to the buyer’s. This can be 
done in a variety of ways. If the goods are the kind of thing that one person can handle, 
there can be a direct handoff from one party to the other. Even if the goods are bulky, 
they may be directly transferred. Seller could make a delivery using its own facilities, 
such as its own delivery van and crew, or the buyer may have the means for making a 
pickup, say by sending its own truck and burly employees around to the seller’s place of 
business to collect whatever is waiting for them. 

Often enough, however, the means of getting the goods from one place to another 
involves the use of an independent third party, a commercial carrier. One or the other of 
the parties will have to pay for the carrier’s services, of course, but that is not our concern 
here. We’re interested in the mechanics of the procedure itself—how the goods are 
handled. 

To start things off, the seller will deliver some goods over to the carrier, which issues 
a bill of lading in return. Note the definition of bill of lading in § 1-201(b)(6): 

“Bill of lading” means a document evidencing the receipt of goods for shipment 
issued by a person engaged in the business of transporting or forwarding goods. 

Further note the terms that can now be used to identify each of the parties as defined in § 
7-102: The carrier is a bailee and also the issuer of the bill. The seller in this instance is 
the consignor (colloquially the bailor or more often the shipper). Who is the consignee? 
That depends. In many cases the goods will be consigned directly to the buyer at their 
ultimate destination. In others, as we will discover, the seller reserves some control over 
the goods (typically to insure payment before they are actually handed over) by 
consigning them to itself or to some other person who is to act on the seller’s behalf. In 
some instances, in fact, the seller will have no choice but to consign the goods in this 
way, since the identity of the party to whom they will ultimately be delivered will not 
even be known at the time of shipment. Imagine that a seller in Seattle has a load of fresh 
fish that she intends to sell in Des Moines. She knows of several potential buyers in that 
city and is confident that one will take the fish. To speed things up, she can ship the fish 
to Des Moines, consigning them to herself or perhaps to a representative of hers in the 
destination city. As the fish make their way into the heartland, she contacts the various 
potential buyers. By the time the shipment has arrived in Des Moines, she will have 
found a buyer and she or her agent can take the proper steps to see that the shipment is 
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delivered to that party. What those appropriate steps are, of course, and who is 
responsible if there is a slipup are things we will need to consider. 

PUTTING STUFF IN STORAGE 

Stuff can get bulky. It takes up a lot of room. If the seller does not have its own storage 
facilities, it may choose to deliver the goods over to someone who does and who will 
store them for a fee. Section 7-102(a)(13) defines warehouse as “a person engaged in the 
business of storing goods for hire.” When the goods are received, the warehouse will 
issue a document called a warehouse receipt. Check out § 1-201(b)(42). Be careful here: 
the definitions apply only to warehouses owned and operated by independent third 
parties. If the seller stores the stuff in its own warehouse building and makes its own 
deliveries out of this warehouse, as many do, then no document of the type we are talking 
about here will be issued and any tender or delivery will not be in the form of a 
documentary transaction. It is not the fact of a building called a warehouse that is of first 
importance to us here, but the introduction of a new person engaged in the business of 
storing goods for hire. 

In reading Article 7 in the warehousing context, note that the warehouse will be the 
bailee as well as the issuer of the warehouse receipt. The seller who has put the goods 
into storage at the warehouse is the bailor and will typically also be, at least initially, the 
person entitled under the document, a term you will see defined in § 7-102(a)(9) and 
which we will explore more fully in what is to come. The seller puts the goods in storage 
and departs with the right to retrieve them whenever it wants and a document to prove it. 
Of course what the seller wants is to sell the goods. When it does so, and when it has 
gotten the payment it has a right to, it will take certain steps to make the buyer the person 
entitled to retrieve the goods. The buyer goes and picks them up. All ends happily. 

You can see how the independence of the warehouse is the key to the workings of this 
system. The buyer must have confidence that the goods will be there and in the condition 
described when he or she arrives to take possession. You begin to see as well why the 
mechanism arose (what we’ll speak of as negotiability) to make these warehouse receipts 
themselves something more than just the paper that they were written on. As I mentioned 
in the introduction to this chapter, we begin to think of negotiable warehouse receipts (or 
negotiable bills of lading for that matter) as something like a metaphor for the goods 
themselves. They “embody in a physical form the title to the goods” or serve as a kind of 
“legal substitute” for the goods themselves. To the extent that the receipt can become for 
all intents and purposes equivalent to the goods themselves, cumbersome dealings in the 
goods can be carried out with a high level of confidence and a lot less inconvenience by 
moving around the documents, all the while letting the goods remain where they are. 

This whole concept—that paper can be made to substitute for valuable assets in a 
very tangible way—shouldn’t be unfamiliar to you, at least not if you ever pay for things 
by check. You are able to transfer bits and pieces of your wealth by initially handing it 
over to a trusted independent institution (the bank) and then dealing in pieces of paper 
which “represent” or “embody” the right of the holder to go to the bank and get an 
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equivalent amount of cash. People will take these pieces of paper from you (your checks) 
where they might not take just an I.O.U. scribbled on the back of a napkin or envelope 
because checks are negotiable instruments and subject to special rules under the law and 
the Code. (But this is all for your study of the field of Negotiable Instruments, or as it’s 
now often called, Payment Systems. For the moment I’m just trying to invoke a 
comparison which you might find helpful.) 

One difference between your paying by personal check and the seller’s delivering by 
handing over a negotiable warehouse receipt has to be appreciated, however. The person 
who takes your check runs the risk that when it is presented, you will not have enough 
funds in the account to cover it. The buyer of a negotiable warehouse receipt should not 
have to worry about running an analogous risk. Certain particular identified goods, or a 
given amount of some fungible commodity, has been put in storage to generate the 
receipt, and if the warehouse is conducting its business properly those goods should still 
be there when the person entitled to pick them up comes calling. Of course this all 
depends on a clear understanding of who is entitled to retrieve the goods in any situation 
and on the warehouse’s careful observance of the rules. We will soon explore the rules, 
and the liability of a warehouse that fails to follow them. For now, be sure you have the 
basic scheme and terms well under control. 

THE APPLICABLE LAW 

In our brief run-through of the rights and responsibilities of carriers and warehouses, 
we’ll regularly cite to Article 7 of the U.C.C. That is the part of the Code adopted by the 
states which deals with Documents of Title (see § 7-101), those who issue them, and 
those who deal in them. In practicality, however, Article 7 governs relatively few such 
situations. Look at § 7-103. Any applicable federal treaty or statute as well as any statute 
or regulation adopted by the particular state will elbow Article 7 out of the picture. 

The federal government has passed a number of statutes regulating carriers in 
interstate commerce. Most importantly there is the Federal Bills of Lading Act, which is 
also called the Pomerence Act of 1916, 49 U.S.C. § 81 et seq., but a number of other 
federal statutes also regulate aspects of carriage by sea. As a result, Article 7’s 
application is necessarily reduced by these federal enactments to covering intrastate 
shipments and those shipments made into a particular state from outside the country. 
Interstate shipments or shipments originating in the United States and destined for a 
foreign location are all going to be subject to federal law. Beyond that, most of the 
carriers themselves are regulated in all sorts of ways by the Interstate Commerce 
Commission or the Federal Aviation Agency under their respective enabling statutes. 
International shipments by air are subject to the Warsaw Convention of 1929. The 
Department of Agriculture licenses and regulates warehouses storing agricultural 
products. 

In addition, many states have passed legislation or promulgated regulations relating to 
carriage within the bounds of the state or to warehouses operating there. All this is very 
interesting—and potentially very overwhelming—but fortunately for our present 
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purposes we don’t have to worry about all these other rules of law. With respect to the 
basics of documents of title and documentary transactions, the rules wherever found are 
pretty much the same as those in Article 7. We can study Article 7 without worrying 
about all of the minor details that may work differently under this federal statute or that 
state regulation. Our study is only at the first level of complexity. I trust that if you ever 
have reason to look more deeply into a situation involving carriers or warehouses or the 
like, you will have a basic familiarity with what the issues might be because of what you 
see here. I also trust that you will be careful to identify the exact legal regime under 
which the particular controversy has to be assessed and not assume Article 7 applies. 

NEGOTIABILITY AND NEGOTIATION 

Here’s a basic fact to remember: Every document of title will necessarily be either 
negotiable or non-negotiable. The difference will be crucial. How do we know which is 
which? Look at § 7-104. Under subsection (a) a warehouse receipt, bill of lading, or other 
document of title is negotiable “if by its terms the goods are to be delivered to bearer or 
to the order of a named person.” A document of title is negotiable if it uses certain words 
that are referred to as words of negotiability. The document will either say that the goods 
are to be delivered “to bearer” or “to the order of” such and such a named person. (Notice 
that under § 1-201(b)(27) the word “person” when used in the Code is not limited to 
individuals, but includes all kinds of legally recognized organizations as well.) That’s it. 
It’s magic. If some certain magic words (which acquired their magic not on my say-so or 
that of the drafters but by virtue of centuries of recognized and precise use by commercial 
parties) are on the document, it is negotiable. Otherwise, the document is non-negotiable. 
See subsection (b). Again, for those who have studied Negotiable Instruments, this idea 
should seem very familiar. It is the Article 7 analog, albeit with some minor variation, of 
the “holder in due course” of a negotiable instrument under Article 3. If you haven’t 
studied Article 3 yet, all of this may be more than you can reasonably expect yourself to 
handle right now. If that’s the case, try at least to familiarize yourself with the basic 
outline of what you see here. 

So it’s the wording that makes the difference. As a practical matter, in the United 
States we are aided by the fact that issuers of either bills of lading or warehouse receipts 
tend to put nice big legends “NEGOTIABLE” or “NON-NEGOTIABLE” on the various 
forms they use. Also it’s of no small significance that the Interstate Commerce 
Commission requires of carriers under its jurisdiction that negotiable (sometimes referred 
to as order) bills of lading be printed on yellow paper. Non-negotiable (or so-called 
straight) bills must be printed on white paper. 

In any event, the important point is that it will be possible to determine whether a 
document of title is negotiable or non-negotiable from an examination of the item itself, 
that is, from looking at the face of the document. People in commerce regard and handle 
the two types differently, as indeed they must for reasons we will see, and it is crucial 
that it be possible to know without question what type of bill or receipt you have in front 
of you without having to make further inquiry of anyone. The document must speak for 
itself. If it did not, people could not deal comfortably with it or any other document like it 
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as they have to if the great rivers of commerce are to flow as smoothly, sweetly, and 
majestically as we know they do. 

Beyond knowing what type of document a particular bill or receipt is, it should be 
possible from inspection to know just who is entitled to get what goods held by what 
bailee—all from the paper itself. You know the bailee by the fact that the issuer must sign 
the document in one form or another. You know what goods are concerned since the 
document will describe the goods, or at least the packages containing them. See § 7-202 
on the form of warehouse receipt in particular. 

How can you know as of any particular time exactly who is entitled to get the goods 
from the bailee, the carrier or the warehouse? Look at § 7-403(a). Briefly put, the bailee 
must deliver, with very few available excuses (even though it looks like a long list as set 
forth in this subsection, it really gives the bailee very little room to maneuver), to “a 
person entitled under a document.” Who might that be? It depends on whether the 
document is non-negotiable or negotiable, and in the latter case, on knowing a bit about 
negotiability, how negotiable documents are passed from hand to hand, and with what 
effect. Start with the non-negotiable document. The person entitled under the document is 
the person to whom delivery is to be made “by the terms of, or pursuant to instructions in 
a record under” the document. Section 7-102(a)(9). A non-negotiable document will 
either say that delivery is to be made to Joan Jones at a particular location or upon her 
instruction given in a form as specified by the document. In the latter case, Joan Jones is 
expected later to issue directions to the bailee, often using a kind of paper termed a 
delivery order which specifies that some or all of the goods held under the document are 
to be delivered to, say, Richard Roe. If the delivery order is good, and that is to be judged 
by whether it complies with the criteria set forth in the initial bill or receipt itself, then 
Richard is the person entitled under the non-negotiable document. 

In the case of a negotiable document, the person entitled under § 7-102(a)(9) is the 
holder of the document. Look at § 1-201(b)(21)(B): The term ‘holder’ with respect to a 
tangible document of title means “the person in possession of a document of title if the 
goods are deliverable either to bearer or to the order of the person in possession.” We’re 
getting warmer, but there still remains the question of what it means for the goods to be 
deliverable “to bearer” or to “the order of” a person. Such is the mystery of negotiability 
and negotiation. Recall that for a document to be negotiable it must initially be issued 
with one of the words of negotiability. It will either say that the goods are deliverable “to 
bearer” or deliverable “to the order of Debra Doe” or another named individual. So each 
document starts out in life as either a bearer document (the first case) or an order 
document (the second situation), and initially the goods are deliverable just as it says. If 
the document of title is in bearer form, then with only some slight exceptions that we’re 
not going to worry about here, whoever has possession of it (certainly if he or she has 
possession rightfully) is by that fact alone the “holder” and is entitled to delivery of the 
goods. In the case of the order document, Debra Doe is initially the person entitled to the 
goods. Of course she can pass on this right to receive the goods to others, but she won’t 
be able to do it just by notifying the bailee with something like a delivery order of the 
type which would do with the non-negotiable document. She executes her order that 
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someone else be entitled to the goods, in effect, by negotiating the document over to that 
particular person. Negotiation is an act that has to be done in a particular way. You can 
look at § 7-501 now, but if it threatens to overwhelm don’t worry about it. The basic idea 
is not that difficult. If the document is in bearer form (either because it was initially 
issued as a bearer document or has later become one by a holder’s indorsement in blank 
or “to bearer”) then negotiation involves nothing more than delivery to another. If the 
document is in order form at the time the holder wants to negotiate it to another, he or she 
must indorse it (that is, sign his or her name somewhere on the document) and then 
deliver it over. Either way the person who takes delivery, say Manny Moe, is now the 
holder. He may be holding a bearer document or, if it was negotiated to him with an 
indorsement “deliver to Manny Moe,” he will be a holder of an order instrument made 
out to his order. 

And so it goes. A negotiable document of title may be negotiated many times, passing 
from hand to hand. Barring some skullduggery along the way (theft or forgery), it passes 
from holder to holder, and at any given moment the “person entitled to delivery” of the 
goods should be unambiguously and easily ascertainable from a good look at the 
document itself. 

What is especially important is that the actual physical possession of the tangible 
negotiable document is all important. With only rare exception, possession of the 
negotiable document will be necessary, though not in all cases sufficient, to give anybody 
the right to pick up the goods and carry them away. The tangible negotiable document of 
title is not just an interesting piece of paper that acts as a receipt from the bailee, nor is it 
just an important piece of evidence that would be helpful in resolving any dispute as to 
who is entitled to get the goods. The negotiable document is—and here we are forced into 
metaphor to get the full flavor of it—a physical embodiment of the right to get the goods, 
the very essence of title to the goods captured in a tangible form. The tangible negotiable 
document represents and stands in for the goods in some way that is, I admit, hard to 
capture in words. Hopefully, as you work your way through the material to follow and 
the examples and explanations the cumulative effect will do what expository text alone 
cannot. 

There is one additional difference between the negotiable and nonnegotiable 
document of title that must be mentioned. That has to do with what defenses will be 
available when a person seemingly entitled under the rules we have seen comes calling 
for the goods. If the bill of lading or warehouse receipt is negotiable and if the person 
presenting it has acquired the document through what is termed due negotiation, then that 
person will have the right to the goods with only a very limited set of exceptions. Many 
defenses which would have defeated the rights of the original bailor, for example, will 
not be of any effect against the party who holds through due negotiation. Compare (or at 
least acknowledge the existence of) § 7-502. What makes for that special something, 
“due negotiation”? See § 7-501(a)(5). Boiling it down, what makes negotiable documents 
special in this regard is that the transferee who takes under certain circumstances (those 
of due negotiation) may end up with rights to the document and rights to the goods it 
covers greater than the rights of the person who transferred to him or her. As a general 
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matter, under the law a person can normally not pass on to another greater rights in any 
property than he or she has to begin with. But when the special words of negotiability 
come into the picture, either with respect to negotiable instruments or as here with 
negotiable documents of title, the normal rules don’t necessarily apply. One more 
example of the extraordinary things we have to get used to when we’re dealing with 
negotiable documents. 

A RECAPITULATION OF SOME ISSUES IN THE LAW OF SALES 

In all of the previous chapters we pretty much put to one side any reference to documents 
of title in the myriad Article 2 sections we looked at. This is no time to start all over from 
scratch. Still, now that we have documents in hand, so to speak, it seems only fitting to 
take at least a short look back to what has gone before, but now noting how documents of 
title fit into the picture. This review is in no sense intended to be exhaustive. Think of it 
as a reprise of some of the highlights of the law of sales, now concentrating on one 
particular strain within the full orchestral arrangement, that melody carried by documents 
of title. 

Gap Fillers 

Look at § 2-308(c). Unless otherwise agreed, “documents of title may be delivered 
through customary banking channels.” That’s nice to know. We’ll get a sense of how 
customary banking channels handle these documents on behalf of the parties in the next 
chapter. When is the buyer to make payment in a documentary transaction? Unless 
otherwise agreed, the default rules are given in § 2-310(b) and (c). See also §§ 2-319(4) 
and 2-320(4). On the special question of whether the buyer can insist on the right to 
inspect the goods themselves before being obligated for payment, see § 2-513(3)(b) and 
Comment 5 to that section. (We’re getting into some pretty fine points here, I grant you, 
but I thought I’d at least set out these provisions.) 

Passage of Title 

We’ve previously seen how the whole concept of title is downplayed in Article 2. In the 
event there should ever be a question of when title has “passed” as between the buyer and 
seller in a documentary transaction, however, see §§ 2-401(2) and (3)(a). 

Tender of Goods 

Now we’re getting into some meatier matters. Remember that the basic rules on tender 
are to be found in §§ 2-503 and 2-504. Look more particularly at §§ 2-503(3), (4), and (5) 
and also Comment 7 to that section. When the parties have entered into what we term a 
shipment contract, § 2-504(b) becomes important. To appropriately tender, the seller 
must obtain and promptly deliver or tender in due form any document necessary to enable 
the buyer to take possession of the goods or otherwise required by the agreement or by 
usage of trade. 
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It is not enough for the seller to deliver the goods to the carrier and send them on 
their way. If it is required or customary in the situation, he or she will have to obtain a 
proper bill of lading in a form that would allow the buyer to take delivery from the carrier 
and send that on its way to the buyer. Otherwise the buyer couldn’t get possession of the 
goods, and we have to say that tender has not been made. Note that the leeway given to a 
seller by the last sentence of § 2-504 does not apply to this particular requirement. See 
also Comment 4 to that section. 

Risk of Loss 

Risk of loss when the goods are being shipped by a commercial carrier is governed, we 
know, by § 2-509(1). While there is no mention here of documents of title, recall the 
central role the documents play in tender under a shipment contract per § 2-504 as 
mentioned above. If goods are held in a warehouse and are to be delivered to the buyer 
without their being taken from that warehouse, § 2-509(2) governs. Notice the different 
results depending on whether the goods were stored under a negotiable or a non-
negotiable warehouse receipt. If the receipt is non-negotiable, you have to look back to § 
2-503(4)(b) to get the full story. 

THE HEAVY RESPONSIBILITIES OF THE BAILEE 

As you can see from what has gone before, the whole notion of dealing with documents 
of title (mere pieces of paper) as things of value in their own right necessarily depends on 
the people involved having a high degree of confidence that the goods which the 
documents represent are what the papers say they are. Furthermore, a deal in paper of this 
type must presuppose that the goods are where the paper says they are and that they can 
be obtained without difficulty by whomever a reading of the paper establishes as the 
person to whom delivery is to be made. People have to be able to examine the documents 
and know who has what rights under them from an examination of the paper itself. 
Beyond that there has to be reason to believe that those rights will be observed by all 
others involved and not least of all by the bailee now holding the goods. Turning over 
good money in exchange for a document of title only makes sense if you can be sure that 
you’ll be able to get the goods on which the document was written without any undue 
hassle, or that someone else would in turn buy the document from you because of the 
unambiguous value it represents. No one is interested in buying a pig in a poke, as the 
saying goes. 

If you or I were to issue a document that we called a bill of lading or warehouse 
receipt, it would be a big surprise if anyone took it very seriously. That’s assuming of 
course that you are not someone “engaged in the business of transporting or forwarding 
goods” or “storing goods for hire.” Recall the definitions in § 1-201(b)(6) and (42): 
Professional bailees, commercial carriers and warehouses, issue these documents, and the 
documents gain credence in the commercial world by virtue of their taking on the duties 
inherent in the contract of bailment. The whole system works because the bailee is known 
to have taken on a measure of accountability for the goods and can be made to answer if 
it fails to live up to its responsibilities. 
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The questions that follow are designed to get you acquainted with the basic rules 
under which a commercial bailee who goes into the business of taking and holding goods 
for hire must live. There is a lot going on here, and we won’t be covering everything that 
could go wrong or that is covered by Article 7. You should, however, get a feeling for the 
basics. 

Roughly, as you’ll see, the responsibilities of the commercial bailee fall into three 
main categories. First of all, the bailee will be responsible for when and how it creates 
and issues the document of title itself. If the document purports to cover goods that aren’t 
as described or which aren’t where the document says, other innocent parties can get hurt 
and will have an argument that their predicament is at least partly the bailee’s 
responsibility. On bills of lading, you will want to look at § 7-301. On warehouse 
receipts, see § 7-203. We are talking here about what is generally referred to as the sin of 
misdescription or improper issue of the documents. 

Secondly, the bailee is, as you would expect, responsible for holding the goods and 
protecting them. See §§ 7-204 and 7-309, which deal with problems of loss or injury to 
the goods while in the bailee’s custody. Notice that in both the bailee is obligated to 
“exercise the degree of care in relation to the goods which a reasonably careful person 
would exercise under like circumstances.” If issues arise about the bailee’s care and 
handling of goods in its charge, a negligence standard is to be applied. 

Finally, the bailee is responsible for surrendering the goods only to the proper party. 
On problems of misdelivery see §§ 7-403 and 7-404. When misdelivery is the issue, as 
you will discover, the bailee’s responsibilities are not to be measured by a standard of 
negligence but by the more exacting rules set forth in the relevant sections. A bailee who 
turns over the goods to the wrong person may be liable in conversion just as if the bailee 
had taken the goods for itself. See § 7-601(b). 

Examples 

In reality Article 7 would not govern many of the situations that follow, as goods will 
be crossing state lines. For purposes of analysis, however, consider these questions as 
they would be answered under Article 7. 

1. Sarah in Seattle contracts to sell to Buddy in Boston 1,000 widgets for $2,000. The 
contract calls for her to ship the goods to Buddy, the parties anticipating that shipment 
will be made by one of several commercial trucking concerns that operate between their 
two cities. Buddy agrees to pay for the widgets upon receipt of the bill of lading covering 
their shipment. Sarah packs a large crate with widgets and delivers it to Carry’s Trucking 
Company and arranges for its delivery to Buddy. Sarah receives from Carry a straight 
(non-negotiable) bill of lading, which describes the goods as “1,000 widgets.” Sarah 
sends this bill to Buddy, who immediately sends her a check for $2,000 by return mail. A 
week later Carry’s agent notifies Buddy of the shipment’s arrival in Boston. Buddy picks 
up the crate. When he opens it he finds that it contains only 400 widgets. 
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      (a) Buddy tries to contact Sarah, but her phone has been disconnected. Apparently 
she has gone out of business, quitting Seattle without any warning and without leaving a 
forwarding address. He also finds out that before her disappearance she had cashed his 
check for $2,000. Does Buddy have any rights against Carry’s Trucking? 

      (b) Suppose that before her disappearance Sarah had delivered another large crate 
to Carry’s Trucking, this time taking back an order (negotiable) bill of lading describing 
the goods as “1,000 widgets” and calling for their delivery “to the order of Sammy” in 
Boise. Sarah sends the bill of lading on to her friend Sammy, who is a dealer in industrial 
merchandise in Boise. He contacts Betty, a Boise businesswoman, who he knows is 
interested in obtaining some widgets. Betty agrees to buy the 1,000 widgets making their 
way to Boise. She gives Sammy a certified check for the agreed purchase price of $2,000, 
in return for the bill of lading, which Sammy negotiates over to her by signing his name 
on the front under the legend “deliver to Betty.” Betty contacts Carry’s agent in Boise, 
who tells her that the shipment has arrived. She picks up the crate, handing over the bill 
as she picks up delivery. It turns out the crate contains only 200 widgets. Sammy is 
nowhere to be found, having apparently vanished along with his friend Sarah. Does Betty 
have any rights against Carry’s Trucking? 

      (c) Would your answer to the previous question be the same if the bill of lading 
Betty had bought from Sammy was a non-negotiable bill? 

      (d) In either situation—Buddy’s or Betty’s—would your answer be any different 
if the bill of lading involved had described the shipments as “one crate said to contain 
1,000 widgets”? 

2. Laurel is an employee of Carry’s Trucking Company. Unfortunately, she is not the 
most honest of people. One evening, after everyone else has gone home for the day, she 
takes one of Carry’s negotiable bill of lading forms and prepares a phony bill indicating 
that a shipment of ten tons of tomato sauce had been shipped from Seattle to Boston “to 
the order of Hardy.” She sends the bill to her friend Hardy, a wholesale food broker in 
Boston, who sells the (entirely fictional) tomato paste to the Boston Pasta Works by 
negotiating the bill over in exchange for a check. The check clears. Laurel and Hardy 
both disappear, presumably starting life over somewhere in the middle of the country 
with the Pasta Works’ money. 

      (a) Does the Pasta Works have any recourse against Carry? 

      (b) Would it make any difference to your answer if the bill of lading had borne the 
language “shipper’s weight, load, and count”? See § 7-301(a) and Comment 3 to that 
section. 

      (c) How would you answer this question if instead of being a wholesale dealer in 
foodstuffs, Hardy is a used car salesman or a professor of law? See the definition of due 
negotiation in § 7-501(a)(5). 
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3. Owen is the owner of an expensive piano worth $15,000. He is concerned that it 
will be damaged during the renovation of his house, so he has it delivered to Walter’s 
Warehouse. He receives a non-negotiable warehouse receipt naming himself as the 
person to whom the piano should be delivered upon demand. Several months later, a fire 
starts in a chemical plant located a few blocks from Walter’s Warehouse. In spite of the 
best efforts of the fire department, the fire quickly spreads through the neighborhood and 
eventually consumes most of the warehouse before it can be brought under control. 

      (a) There is no evidence that the warehouse had been built or maintained in an 
improper manner and it seems unlikely that any normal building, even one built to serve 
as a warehouse, would have been able to withstand the blaze. Owen’s piano is destroyed 
in the fire. Can he recover the value of the piano from Walter? 

      (b) Assume instead that the fire started in Walter’s Warehouse when one of 
Walter’s watchmen fell asleep on the job, allowing a lit cigarette to fall to the wooden 
floor of the warehouse. In this situation, does Owen have any rights against Walter? 

      (c) Would your answer to the preceding question be affected if the warehouse 
receipt issued by Walter covering the piano contained a provision limiting Walter’s 
liability in the event of any damage to the piano to $5,000? 

      (d) What if the warehouse receipt had instead contained a provision stating that 
the consignee agreed that Walter’s Warehouse would not be responsible for any damage 
whatsoever to the goods, even if caused by its own negligence? See § 1-302(b). 

4. Stan in Savannah contracts to sell 15,000 yards of cloth to Bill in Butte. Stan, 
expecting to receive payment from Bill in a day or two, delivers the cloth to the Rickety 
Railroad and contracts for its delivery to the railroad yard in Butte. He receives a straight 
bill of lading that specifies the consignment is made to Bill in Butte, giving Bill’s 
telephone number and address. When the shipment arrives, a railroad employee calls Bill. 
Bill drives a truck over to the railyard, identifies himself, and is given the goods. Bill is 
dissatisfied with the cloth and refuses to pay for it. 

      (a) Does Stan have an action against the railroad under the circumstances? 

      (b) Suppose instead that the straight bill of lading obtained by Stan consigned the 
goods to Stan in Butte, but specified “Notification on arrival to Bill” at his telephone 
number. Bill is told of the delivery and comes and picks up the cloth. He does not pay 
Stan the contract price. If Stan goes against the railroad in this situation, what result? 

      (c) Stan contracts to sell a separate order of 22,000 yards of his cloth to Bertha in 
Birmingham. The cloth is delivered to the Rickety Railroad with instructions that it be 
delivered to Birmingham, notice to be given to Bertha upon arrival. Stan obtains a 
negotiable bill of lading made out “to the order of Sy.” Sy is an agent of Stan’s who 
works in Alabama. Stan forwards the bill to Sy with the instruction that it is not to be 
turned over to Bertha until Sy has received a cashier’s check made out to Stan for the 
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purchase price. Bertha never obtains the bill, but upon hearing of the shipment’s arrival 
goes to the railyard, where she is allowed to take possession of the cloth. If Stan never 
gets his money from Bertha, can he hold the railroad responsible? 

      (d) Suppose instead that Sy indorses the bill over to Bertha in exchange for a 
personal check. Bertha immediately takes the bill to the railyard where she surrenders it 
and is given in return the shipment of cloth. Bertha’s check bounces and by the time Stan 
becomes aware of the fact she is apparently on the road to insolvency. There is no way 
Stan is going to get his money out of Bertha. Can he get relief by suing the railroad? 

      (e) Suppose Sy receives the bill of lading (negotiable and made out “to the order 
of Sy”) and immediately signs the back of it. He makes arrangements with Bertha to 
come to her place of business and exchange the bill for the cashier’s check. On his way to 
Bertha’s, Sy is robbed of his briefcase, into which he had placed the bill. By the time Sy 
checks with the railroad, he is informed that someone was allowed to take delivery of the 
shipment of cloth, surrendering in exchange the bill of lading. Is there any way Stan can 
hold the railroad liable in this situation? 

      (f) Suppose that Sy had not signed the bill of lading before he put it into his 
briefcase. He intended to sign it over to Bertha only when he got to her office and 
confirmed that she was ready to complete the deal. The thief gets away with the bill, 
forges Sy’s signature on it, and then picks up the cloth from the railroad. Who (other than 
the thief if he or she can be caught) is responsible for this loss? 

5. Farmer Jones delivers her entire crop of winter wheat to Wheatly’s Grain 
Warehouse. She takes in exchange a negotiable warehouse receipt covering the grain and 
made out to her order. Later she agrees to sell the warehouse receipt to Aggie, a 
commodities dealer who trades in wheat and other farm products in her area. Aggie gives 
a cashier’s check for the price ($342,500) to Jones who negotiates the warehouse receipt 
over to the order of Aggie. Aggie presents the receipt at the warehouse and is given all of 
the wheat covered by the receipt. An employee at the warehouse notes the delivery on a 
log in his office but does not ask for or take possession of the receipt. Aggie then 
negotiates the receipt over to one Baker, who pays $343,000 for it. Baker goes to 
Wheatly’s warehouse to pick up his grain only to find that it is not there. Aggie has 
vanished from the scene. Does Baker have anywhere else to turn to recover for his loss? 

6. Before he took off on a year-long round-the-world tour, Taylor delivered several 
pieces of valuable statuary that normally resided in the gardens of his estate to the Acme 
Warehouse, taking a non-negotiable warehouse receipt in exchange. When he returned, 
he called the warehouse to arrange for his pickup of the statues, only to be told that the 
warehouse could not locate them anywhere in its facility. No one at Acme Warehouse has 
any idea what happened to them. They have just vanished. In order to hold the warehouse 
responsible, will Taylor have to demonstrate that it was negligent in some way and that 
this negligence resulted in the statues being lost? If the receipt Taylor signed had 
contained a provision limiting the warehouse’s potential liability to a figure less than the 
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value of the statues, will this provision be effective to limit the amount Taylor can 
recover? 

Explanations 

1. a. Yes. See § 7-301. Buddy is “a consignee of a non-negotiable bill who has given 
value in good faith” in exchange for a bill “relying . . . upon the description of the goods 
in the bill.” As such, he may recover from the issuer, Carry’s Trucking, “damages caused 
by the . . . misdescription of the goods.” The carrier here is guilty of the sin of 
misdescription and will be made to pay. You can see that Buddy allowed himself to be 
separated from some of his hard-earned money because of the trust he put in the 
document created by Carry’s Trucking. That firm earns money by transporting goods and 
by issuing bills of lading in the proper manner on which people can rely. When it makes a 
mistake, it pays. 

      b. Yes. Betty has rights against Carry’s Trucking equivalent to Buddy’s, because 
she appears to be a “holder to which a negotiable bill has been duly negotiated,” who is 
also protected by § 7-301. You can check out Betty’s status. As we’ve already noted, the 
holder of such a document is, under § 1-201(b)(21), “the person in possession [of the 
document] if the goods are deliverable either to bearer or to the order of the person in 
possession.” The bill was initially created an order bill running to the order of Sammy. 
Sammy negotiated it over so that it ran to the order of Betty who then took possession. 
Was the bill duly negotiated over to Betty under the criteria of § 7-501(a)(5)? Unless we 
hear any different, it’s only fair to assume that she purchased the bill in good faith 
“without notice of any defense against or claim to it on the part of any person.” She gave 
“value.” Unless it is established that the negotiation “was not in the regular course of 
business”—and Sammy here does appear to deal in such stuff—the bill was duly 
negotiated to Betty. On this last criterion, you should look at the lengthy but helpful first 
comment to § 7-501. 

      c. No. If Betty had bought a non-negotiable bill from Sammy she would not fit 
within the provisions of § 7-301 and not have rights against the carrier for misdescription. 
This is just one reason why savvy commercial parties will not turn over good money for 
nonnegotiable bills in the same way they might for negotiable ones. Taking a non-
negotiable bill is, as this and any other number of possible examples would show, 
inherently riskier than taking a negotiable one. In the real world and for all practical 
purposes, trading in bills of lading as if they were the goods themselves is limited to 
negotiable bills. 

      d. Carry’s Trucking could effectively prevent its being held responsible for 
misdescription under § 7-301 by such language. Read the latter part of subsection (a), 
beginning with the words except that. The further subsections, which you may want to 
look over quickly, lay out the more detailed rules of when and to what extent the carrier 
can relieve itself from responsibility for the description of the goods. 
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2. a. Yes. Under § 7-301(a), the carrier is responsible to the appropriate parties for 
nonreceipt as well as the misdescription of the goods. Here, the Pasta Works is the holder 
of a bill that it has taken by due negotiation. See also Comment 3 to this section, which 
states in no uncertain terms that, “The issuer is liable on documents issued by an agent, 
contrary to instructions of his principal, without receiving goods.” Laurel is, as we said, 
not the most honest of people. Unfortunately for Carry’s Trucking, that company took her 
on as an employee and let her have access to its negotiable bill of lading forms. You can 
see why a firm like Carry’s will normally be sure to keep careful track of the forms it 
uses as well as keep an eye on those who have access to them. The employer will have to 
bear the loss here just as if Laurel had stolen from or misused her position at the firm in 
some other way. 

      b. The last sentence of Comment 3 says the answer is no. “No disclaimer of this 
liability [for issue by an agent contrary to instructions without receiving goods] is 
permitted since it is not a matter either of the care of the goods or their description.” 

      c. The Pasta Works would not be able to hold the railroad liable if Hardy was not 
someone regularly engaging in this type of sale. It would be a holder of the bill, but not a 
holder to whom it had been duly negotiated and as such would not have the protection of 
§ 7-301(a). 

The preceding questions all focused on the responsibility taken on by a carrier for the 
bills of lading it issues under § 7-309. You should note the analogous provision § 7-203 
covering warehouses and their issuance of warehouse receipts. 

3. a. It’s unlikely that Owen would be able to collect anything from the warehouse 
company. Under § 7-204(a), the warehouse is liable for damages for loss of or injury to 
the goods caused by its failure to exercise such care in regard to the goods as a 
reasonably careful person would exercise under similar circumstances. Unless otherwise 
agreed, the warehouse is not liable for damages that could not have been avoided by the 
exercise of that care. 

Absent some special agreement, the warehouse is not an insurer of the goods, but is 
responsible for their loss or damage only if such results from its own negligence. In the 
story as it’s given, it seems unlikely that Owen could show any negligence on the part of 
Walter’s Warehouse and so Owen has no rights against that concern. See also § 7-
403(a)(2). Walter’s obligation to deliver the piano back to Owen is excused by “loss or 
destruction of the goods for which the bailee is not liable.” 

Whether a bailee has failed to meet the standard of reasonable care will depend on the 
facts of the individual case. Note, for example, the case of Coex Coffee International, Inc. 
v. Dupuy Storage & Forwarding, LLC, 2008 WL 1884041, (E.D. La. 2008), one of a 
number of cases which followed in the wake of the devastation caused to New Orleans by 
Hurricane Katrina. The plaintiff had stored large quantities of coffee in a couple of 
warehouses operated by the defendant in the New Orleans area. As a result of the 
hurricane, one of these warehouses sustained approximately 1-½ to 2 feet, the other up to 
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4 feet, of flooding. Plaintiff’s coffee was as a result exposed for a long period of time to 
moisture and mold, with the consequence that 1,495 bags of coffee had to be destroyed, 
while another 4,319 bags had to be sold for salvage at greatly reduced prices. The 
plaintiff alleged that the defendant was responsible for its loss due to its failure to 
exercise reasonable care in storing the coffee. Under Louisiana law, this allegation 
created a presumption of the defendant’s negligence and shifted to the defendant the 
burden to prove that it had exercised due care. The defendant offered evidence that it had 
met its burden and moved for summary judgment. After reviewing the evidence 
submitted by both parties, the court stated: 

Defendant has submitted evidence that the warehouses in question were properly 
maintained before the storm. Additionally, the hurricane preparation plan together 
with the Colley [defendant’s Vice President] affidavit outline the precautions 
Defendant took in the months before the storm as well as in the days leading up to it 
to reduce damage. Given the severity of the circumstances, the Court finds that 
Defendant has rebutted the presumption of negligence on its part and has established 
that it acted reasonably. In turn, Plaintiff has not submitted sufficient evidence to 
support the contention that a genuine issue of fact exists. Plaintiff has simply 
proposed several hypotheticals concerning where the coffee could have been stored 
before the hurricane or moved after the flooding. Other than the floor plans, however, 
Plaintiff has not submitted any evidence such as documentation of past flooding of 
these warehouses, industry standards with regard to coffee storage which might have 
required the application of different storage methods, or past failed inspections which 
would indicate unreasonable conduct on Defendant’s part. In the absence of any 
evidence submitted by the Plaintiff, the Court finds that the Defendant acted 
reasonably. Given the quantity of coffee stored in the warehouses as well as the time 
constraints before the storm and the limited access to the city after the storm, the 
Court finds . . . that the exercise of reasonable care did not require Defendant to take 
further measures to protect the stored coffee. 

Summary judgment for the defendant was granted. 

      b. Here Walter’s Warehouse would be liable for the loss because the fire was the 
result of the negligence of one of its employees. 

      c. See subsection (b) of § 7-204. Such a limitation of liability is permissible, but 
would be effective only if Owen had been given the opportunity when he stored the piano 
or within a reasonable time thereafter to in effect declare the piano’s greater value and 
contract for a higher level of protection, paying some additional cost to do so. 

Note that § 7-309 contains provisions on bills of lading analogous to those we’ve just 
relied upon in § 7-204 covering warehouse receipts. 

      d. Section 1-302(b) is taken to mean what it says. The bailee, be it a warehouse or 
a carrier, may not contractually disclaim any and all liability for the results of its own 
negligence. 
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4. a. No. The railroad did nothing wrong here. Under § 7-403(a). the bailee must 
deliver the goods to “a person entitled under the document,” with only a few exceptions 
of which none would seem to apply here. The key question in such a case is who is a 
person entitled under the document, and on that we have to look at § 7-102(a)(9). When 
the goods are shipped under a non-negotiable document, as here, the proper party is the 
person to whom delivery is to be made by the terms of or pursuant to written instructions 
under the straight bill of lading. The straight bill called for delivery to Bill, and that’s just 
what the railroad did. 

      b. Under this set of facts, the railroad is responsible to Stan for the sin of 
misdelivery. Again we have a straight or non-negotiable bill, but here the person entitled 
under the bill was Stan. Delivery could only be made to Stan or pursuant to his written 
instruction given according to the terms of the bill, that is, pursuant to a delivery order 
signed by him directing delivery to someone else. Misdelivery by the railroad is a breach 
of its contract of carriage entered into with Stan and also conversion of Stan’s property. 
The railroad can be made to pay. 

The railroad may want to argue that the notation on the bill about contacting Bill 
when the goods arrived in Butte somehow makes Bill a person entitled to take delivery, 
but this argument won’t work. This language doesn’t say that the goods should be 
delivered to Bill, only that he should be made aware of their arrival. The idea is that once 
he is aware that the stuff has arrived in Butte, he is going to want to get Stan to make out 
that delivery order and present it to the railroad so that he, Bill, can take delivery. And 
Stan in turn will be able to insist, if that is the nature of the contract of sale, that he be 
paid in cash or its equivalent before he does issue the delivery order. By allowing Bill to 
get possession of the goods before he has paid for them, the railroad has put Stan in the 
position in which he now finds himself and which he particularly wanted to and thought 
he had avoided by consigning the goods to himself. This process is what is generally 
referred to as shipment under reservation and is perfectly legitimate as long as the buyer 
has agreed to it in the contract for sale. See § 2-505. 

      c. Yes. Here is another example of the railroad’s making an improper surrender of 
the goods for which it is liable both in breach of contract and on the theory of conversion. 
The negotiable bill of lading was made out “to the order of Sy.” Looking once again to § 
7-102(a)(9), we see that the person entitled under the document—and hence the person to 
whom delivery must be made under subsection (a)—is the “holder” of the bill. Sy is the 
holder of the bill under § 1-201(b)(21)(B). Sy is still holding it. He will take it over to the 
railroad and demand the goods. When they are not forthcoming, Stan (for whom Sy was 
acting as an agent) has rights as a result of the carrier’s nondelivery to him. 

      d. No. The railroad did nothing wrong here. By indorsing the bill and handing it 
over to Bertha, Sy was negotiating the bill to her. See § 7-501(a). She becomes the holder 
per § 1-201(b)(21)(B) and hence had the right to pick up the goods from the issuer, here 
the Rickety Railroad. If Stan has the right to complain of anyone’s behavior, it is Sy’s. 
What was he thinking? He was directed to turn over the bill, which was in effect like 
turning over the valuable goods themselves, only upon receipt of a cashier’s check. This 
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would have assured Stan of payment. Sy blew it by not following his principal’s 
instructions and instead accepting a personal check. 

      e. Here we have another case of Sy’s actions turning out to haunt Stan. The 
railroad made a proper delivery. When Sy signed the bill of lading in blank he turned it 
into a bearer document. The thief or whoever got his or her hands on it could and did 
become the holder as someone in possession of a bearer document. Look once again at § 
1-201(b)(21)(B). The railroad was obligated to deliver to the holder of the negotiable bill 
of lading and that is what it did. It all comes from the nature of a bearer document. In this 
respect, the bearer bill which Sy was so nonchalantly carrying around in his briefcase was 
like a one-hundred-dollar bill that he might also have had tucked away there. These 
things are legally his property. If the thief or thieves can be caught, they can of course be 
made to give restitution to Sy of anything valuable they stole from him. That would 
include the value of the one-hundred-dollar bill and the bearer bill of lading. But a stolen 
bearer document, like stolen money, can be used by the thief profitably. The lesson here 
is not hard to grasp: Just as you try not to carry around too much cash as you go about 
your daily business, you shouldn’t carry around more bearer instruments or documents 
than you can afford to lose. This is especially so when it is so easy to avoid doing so. 

      f. The railroad made an improper delivery in this situation and will be responsible 
for the loss. When the bill was stolen it was an order document running to Sy’s order. It 
could only have been turned into a bearer document or into an order document running to 
someone else’s order by Sy’s indorsement—that is, his authorized signature. So whoever 
picked up the cloth was not legally a holder. The railroad surrendered the goods to 
someone not legally entitled and will have to take the consequences. All of this follows 
from some very basic principles of the law of negotiable instruments. The party who 
takes a negotiable instrument (or in this case a negotiable document of title) from a forger 
relying upon the forgery to get what he or she wants is the one left holding the bag when 
the forgery is discovered. The idea is that the party, here the railroad, who took from the 
forger was in the best position to protect itself—by insisting on proper ID and by 
checking the signature purporting to be that of Sy carefully. 

5. Baker should be able to hold Wheatly liable for his loss. Look at § 7-403(c)(1). The 
warehouse had the right to insist that the negotiable receipt be surrendered to it in 
exchange for the goods, and it should have done so. Its failure to take and cancel the 
document resulted in its being “liable to any person to whom the document is duly 
negotiated.” It appears Baker did take by due negotiation. Section 7-501(a)(5) again. He 
paid value and such an amount that would have given him no reason to think there was 
anything wrong with the bill or to suggest that he took in bad faith. Beyond that, he took 
in the regular course of business. Wheatly’s employee made a mistake and the warehouse 
is responsible. 

6. The issue here is what section, and what theory of liability, is applicable when the 
goods just vanish with neither party able to establish what has happened to them. The 
warehouse will argue that the appropriate place to look is § 7-204. which outlines its duty 
of care and allows for it effectively to limit its liability contractually. The bailor, Taylor 
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here, argues that this is a situation that comes under § 7-403. He’ll present the warehouse 
receipt and when the warehouse necessarily fails to make the called-for delivery he has 
an action against it for a breach of contract and on the theory of conversion. To win, 
Taylor will argue, he need not show or even allege a lack of due care; nondelivery, he 
argues, is enough in and of itself. 

At least one court has sided with the bailor on this question, holding that nondelivery 
of goods by the bailee when nothing more is known about what happened to them 
amounts to conversion and is to be dealt with in that fashion. Following along that line, 
the bailee’s limitation of liability, while it might be effective if the action brought against 
it sounded in negligence, could not be effective when the argument is conversion. See 
I.C.C. Metals, Inc. v. Municipal Warehouse Co., 409 N.E.2d 849 (N.Y. 1980). A later 
decision by a federal bankruptcy court, however, describes the result in I.C.C. Metals as a 
position taken by only a minority of jurisdictions. In re Stone & Webster, Inc, 335 Bankr. 
300 (Bankr. D. Del. 2005). If this court is correct, then in a majority of jurisdictions the 
mysterious, unexplained disappearance of property put into the hands of a bailee would 
result in “only” a presumption of negligence on the bailee’s part. 


